Ekberg and Associates, PLLC
102 Seavey Street ~ PO Box 1496
North Conway, NH 03860-1496
Phone: 603-356-5421 Fax: 603-356-7312
Email: ekberg@redbarnlegal.com www.redbarnlegal.com

Donald M. Ekberg, Esq.

Located in the Red Barn - a symbol of honesty, integrity and traditional New England Values

September 10, 2025

Office of the Board of Selectmen
Chairman, Jackson Board of Adjustment
PO Box 268

Jackson, NH, 03846

RE: Site Disturbance Zoning Ordinance Violation
Property Owners: Katherine and David McNeil
Subject Property: 59 Middle Mtn. Trail
Parcel ID: Vo8 - 212

Dear Chairman,

Enclosed please find our Memorandum, in support of the Appeal on behalf of the above-
named property owners.

Please contact us if you have any questions or concerns.

Sincerely,

Lisa A. Vertigen, Paralegal to

Donald M. Ekberg, Esq.
NHBA #743

Enclosures as stated
DME:lav
cc: Client
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Appeal of Site Disturbance Zoning Ordinance Violation
Property Owners: Katherine and David McNeil

Subject Property: 59 Middle Mtn. Trail

Parcel ID: Vo8 — 212

Memorandum
NOW COMES Katherine and David McNeil, by and through their attorney, Donald M. Ekberg,
Esq., to supply additional information related to their Appeal and in support thereof says as
follows:

1. This is an Appeal of the Administrative Decision, issued by the Jackson Select Board on
August 12, 2025, that the owners of the property at 59 Middle Mtn. Trail are responsible for
a violation of the Site Disturbance Ordinance, Section 4 of the Jackson Zoning Ordinance,
brought forward following a complaint by Jean Goodine, one of the owners of the abutting
property at 209 Tin Mountain Road.

2. Katherine and David McNeil hired Dan Boris, of Boris Builders, to construct their home at
59 Middle Mtn. Trail; and,

3. Boris Builders subcontracted with Tom Rozek, of Elevated Excavation, to do the site work
and install the septic system; and,

4. The septic system was designed and amended by Robert Eich, of Great North Woods Septic
Design.

5. All three, Boris Builders, Elevated Excavation and Great North Woods Septic, would have
been responsible for all communication with the Town Engineer and Building Inspector
during the development of the McNeil property.

6. David and Katherine went back through their emails and correspondence to confirm they
have never received any written communication from the Town Engineer or the Building

Inspector regarding this matter. They have only ever had verbal communication with the
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11.

12.

13.

Building Inspector with regards to the runoff following Ms. Goodine’s complaint, but they
never talked to the Town Engineer regarding this matter or any other matter.

Attached to this Memorandum is a ‘statement’ prepared by Katey McNeil outlining her
understanding of the situation and a copy of the fully executed Driveway Permit
Application where it clearly states “No Culvert Needed” by the Town of Jackson Road Agent.
The Town of Jackson and State of NH acquiesced by signing off on all permitting, including
but not limited to a building permit, driveway permit, septic permit, and occupancy permit,
for the development of the McNeil property; and,

It would appear that there is another source that should be viewed by the Town Engineer
pursuant to Katey McNeil’s statement, in that there is an abutting lot that was recently clear
cut, and I am given to understand there has also been blasting in the area, that seems to be
the source that created the increase in water flowing onto both the McNeil and Goodine
properties.

Therefore, this Appeal is to overturn the decision issued by the Jackson Select Board that the
property owner’s violated the Site Disturbance Ordinance, Section 4, because the Town of
Jackson approved all of the requirements.

As it stands now, our position is that estoppel and acquiescence applies because the Town’s
approvals; however,

Please consider that we are attempting to gather more information and documents from the
builder, septic designer and excavator, and anyone else that worked for the McNeil's,
although, given that these folks might possibly be in an adversarial position to the McNeils,
cooperation may be problematic.

If further investigation reveals different grounds for the Appeal, we will immediately notify

the Zoning Board of Adjustments (ZBA); rest assured that we will give this matter our full

attention.



14. We respectfully request that we be allowed ten (10) days to provide evidence of either a
‘misinterpretation of the Zoning Ordinance’ or ‘that the Ordinance has factually not been

violated’ or that these two counts be withdrawn and that we proceed on the acquiescence
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and estoppel issues.

Respectfully submitted,
Katherine and David McNeil, by their Attorney,
Dated this_ /2 day of September, 2025

N
ittt

Donald M. Ekberg, Esq. NHBA #743
Ekberg and Associates, PLLC

PO Box 1496, North Conway, NH 03860
(603) 356-5421 - ekberg@redbarnlegal.com

r/_-“-




In May, I, Katey McNeil was contacted by the building inspector of the town
of Jackson. He stated that our neighbor’s leach field was damaged due to
water runoff from our property. He said he would get in touch with the
excavation company that did the site work on our land. He said that the
water runoff was coming from the culvert on our property. I told him that as
part of our septic design plan, we were told by the state that we needed to
extend the culvert down the side of our property. He said that when he saw
that plan come across his desk, he said he questioned it to himself, but never
relayed that information to us during the construction. The building
inspector said he would contact the excavation company and get back to me.
Soon after, I received a phone call from Jean Goodine, stating that the water
runoff had damaged her leach field and asked me to see if it would be covered
by our homeowners insurance. A few weeks later, David and I met with the
building inspector and Tom from Elevated Excavation at our land. They had
both met with the town engineer a week or two prior, but we were not at that
meeting. At this meeting, the building inspector said that when the original
culvert was in place, the water would flow through our property from the
northeast corner to the southwest corner. Now with the culvert extended, the
water flows straight down the eastern side of the property into the back
portion of the neighbor’s property and follows a path around the driveway to
the front yard, where the leach fields are. The melting snow and heavy rains
of the spring, washed out her leach fields. At this time, we told the building
inspector that the state and town signed off on this plan and we were never
informed of any possible problems that could be associated with it. In
addition, there is a lot across the street from us that over the past year was
clear cut. All of the water from that property flows down to the sluiceway on
middle Mountain Trail, and then comes through the culvert onto our
property. At the time of this meeting, Tom from elevated excavation, stated
that it appeared as though a water vein may have been disrupted across the
street because he noticed a constant stream of water coming from that
driveway. The additional water coming from that property will increase the
water flow that comes through the culvert. We also noticed during this
meeting that the sluiceway on middle Mountain Trail is blocked so instead of
the water flowing down the road and dumping out to an empty forest at the
end, the water is directed to our property through the culvert. The building
inspector told us that the town engineer had a plan for us to redirect the
water from the culvert so that it travels down the mountain on the south
western side. There is another house to the right and we were not
comfortable proceeding with this idea, as there was no guarantee that the
water would not impact the other neighbor.



We were never informed by the town or the builder that there would be a
possible problem with the water runoff from the culvert, or that it could
impact the neighbor below us. As far as we are concerned, the state and the
town requested this culvert and approved it.
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DRIVEWAY PERMIT APPLICATION JUL 192024

Town of Jackson ,
PO Box 268 se'me” s Office

Jackson, New Hampshire 03846 ;é_;'t,_-‘}' "
Phone: 603-383-4223 Fax: 603-383-6980 ~ﬁ3§“

or
e 280 eV i e NI it A7)
Property Owner{s) Name: pav’t/ QA "“{ 'VLK /m{ M c ‘ ]f ( I
Malling Address: & | U&A (Cat / \/Jﬁ o/ Chpmgl, s /IW’-A{ RO, é O
Phone Number: é ( 7"’5‘0 P) 7 ?— Email:
contractorshame: | M wn—y s Py b Aecs
contractors phones. 00D =753 G 93

Is Property on a Class VI Road:@ @irﬂe)

Abutters: . /
Name:\/S?‘/Zl! W ,‘V\o@ﬁ‘;’u vais — VYor/zi2 BA (ra
Name: /3 /'—. ";0 ¢ ‘o ) «—n;SS

THIS SECTION TO BE COMPLETED BY ROAD AGENT:

Size of Culvert Approved by Road Agent: M / /j

Type of Culvert Approved by Road Agent:

Installation of Erosion Stone in ditch line:  Yes No /
Is there proper sight distance? Yes '/ No

Is a bridge required for access? Yes No /

Comments or Conditions:
N i - l‘_\n
Lox ,a Aown  HWVW\ <ide ~AF Touwe Rad

@; Aln Cull/e{"i /ﬁ‘/eec:)g:]

Revised 12.14.2021 RECEIVED SEP 10 2025



PLEASE READ & SIGN BELOW:

ALL WORK MUST COMPLY WITH TOWN OF JACKSON’S SITE DISTURBANCE ORDINANCE

4.1.6
o HOMEOWNER OR CONTRACTOR BUST NOTIFY THE SELECTHE!'S OFFICE

WHEN DRIVEWAY ENTRANCE I8 INSTALLED IN ITS FINAL LOCATION TO RECEIVE A PROPER
E-911 ADDRESS

o DRIVEWAY CULVERTS: Under RSA 236:13 W, all private driveway connections, Inciuding
structures like culverts, rernain the continuing responsibliity of the landowner-even If located
within the right of way. It is immaterial whether the driveway connection pre-dates the town's
permit system. I any driveway connection threatens the integrity of the highway due to the
plugged culverts, erosion, siltation, etc., the Select board or lts designee can require the owner
fo repair it if the owner refuses to effectuate such repairs, then the fown may perform the work
and assess the cost 1o the owner.

o ALL DRIVEWAYS, NEW OR ALTERED shall comply with the following documents attached
hereto: (1) Typical Rursl Drive In Fill Section, (2) Typical Driveway Layout, and (3) Proper Culvart
Instaijstion,

o ALL DRIVEWAYS, NEW OR ALTERED shall comply with the driveway standards contained in
the fown's ROAD DESIGN AND OONSTRUGHONSTAMS amw.m available at

o This application satisfies the requirements for a driveway permit In the Town of Jackson. it is
approved on the basls of information provided by the appiicant regarding his or her ownership
Interesi or fegal right fo utilize the properiy for this uss. The applicant has the burden of
ensuring that he or she has a lega! right 0 use the property. The approval of this application in
no wasy relfeves the appliicant of this burden.

o Homeowner hereby verifies that the proposed driveway does not encrosch Into the appiicable
setbacks. Note for exampie the 18 foot driveway setback from the property line contained in the
Town of Jackson, NH Road Standards Exhibit B: Typical Driveway Layout, attsched hereto.
Homeowner is fully responsible If the driveway creates a setback issue and agrees 10 hold the
fown harmiess i the driveway creates a setback Issue.

Driveway Permit Fee
All Permits Require a Non Refundable Administrative Fee $ _25.00
TOTALREES § 35.00

*PLEASE MAKE CHECK PAYABLE TO THE: TOWN OF JACKSON

Owner(s) Signature:  _ _pate _7]\& 17_’_11___

Owner(s) Signature: S Date: 7 l 19/2 )

Road Agent Approval: _ Date of Approval: &2 'Z'[a s/
Date of Approval: Z

SelecunenApprovaf. —

Permits are valid for 1 year from dite of Issusnce.
, 2
flevised 12.14.2021 RECEIVED SEP 10 2035



The Statc of New Hampshire

1§TJI:ID\ES Department of Environmental Services

Robert R. Scott, Commissioner —

APPROVAL FOR CONSTRUCTION
OF INDIVIDUAL SEWAGE DISPOSAL SYSTEM (ISDS)

AS AUTHORIZED BY THE NH DEPARTMENT OF ENVIRONMENTAL SERVICES, WATER DIVISION PURSUANT TO RSA 485-A, WATER
POLLUTION AND WASTE DISPOSAL AND ENV-WQ 1000, SUBDIVISION AND INDIVIDUAL SEWAGE DISPOSAL SYSTEM DESIGN RULES.

APPLICATION APPROVAL DATE: 7/11/2024 APPROVAL NUMBER: eCA2024071119

1. PROPERTY INFORMATION lil. APPLICANT INFORMATION
Address: MIDDLE MOUNTAIN TRAIL Name: ROBERT J EICH
JACKSON NH 03846 Address: GREAT NORTH WOOQODS SEPTIC DESIGN

Subdivision Approval No.: 208 386 BOG RD
Subdivision Name: TYROL STRATFORD NH 03590

: LL
$°""|;|ty IEA&RO- a1z IV. DESIGNER INFORMATION
ax Mapitot Ho.: Name: ROBERT J EICH
Address: GREAT NORTH WOODS SEPTIC DESIGN

Il. OWNER INFORMATION
Name: KATHERINE MCNEIL 386 BOG RD
Address: 31 NAUTICAL WAY STRATFORD NH 03590
PLYMOUTH MA 02360 Permit No.: 01750

V. SPECIFIC TERMS AND CONDITIONS: Applicable to this Approval for Construction
Please read VI. General Terms and Conditions on the reverse side of this approval.
A. TYPE OF SYSTEM: ADVANCED ENVIRO-SEPTIC
B. NO. OF BEDROOMS: 2
C. APPROVED FLOW: 300 GPD

D. OTHER CONDITIONS AND WAIVERS:
1. This approval is valid for 4 years from date of approval, per Env-Wq 1004.13.

2. No waivers have been approved.

RECEIVED SEP 10 2025 /

Noah D. Bucker
Subsurface Systems Bureau

NHDES Web Site: www.des.nh.gov
P.0O. Box 95, 29 Hazen Drive, Concord, New Hampshire 03302-0095
Telephone: (603) 271-3503  Fax: (603)271-6683  TDD Access: Relay NH 1-800-735-2964



APPROVAL FOR CONSTRUCTION Page 2

vi. GENERAL TERMS AND CONDITIONS: Applicable to all Approvals for Construction

oOoOow

m

. This Approval for Construction is issued to construct the ISDS as identified on Page 1 of this Approval.

. This Approval is valid until 7/11/2028, unless an Approval for Operation has been granted.

. By exercising any rights under this approval, the parties have agreed to all terms and conditions.

. No liability is incurred by the State of New Hampshire by reason of any approval of any Approval for Construction. Approval by the

Department of Environmental Services of sewage and waste disposal systems is based on plans and specifications supplied by the
Applicant.

. The system must be constructed in strict accordance with the approved plans and specifications.

The installed system must be left uncovered and cannot be used after construction until it is inspected and has received an Approval
for Operation of Individual Sewage Disposal System (ISDS) by an authorized agent of the Department.

. This system must be installed by an installer holding a valid permit. An owner may install the system for his or her domicile.

Env-Wq 1002.18 defines "Domicile" as that place where an individual has his or her true, fixed, and permanent home and
principal establishment, and to which, whenever he or she is absent, he or she has the intention of returning. An individual
might have more than one residence, but has only one domicile. Accordingly, an owner may only install a replacement
system and may not install the system at a property he or she intends to make their future domicile. A person’s domicile is
considered to be at the address listed on his or her driver's license and/or where he or she is registered to vote.

. This Approval for Construction does not supersede any equivalent or more stringent local ordinances or regulations. State standards

are minimal and must be met statewide.

WORK NUMBER: 202402913
APPROVAL NUMBER: eCA2024071119
RECEIVED DATE: July 11, 2024

TYPE OF SYSTEM: ADVANCED ENVIRO-
SEPTIC

RECEIVED SEP 10 2025



